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A. Background
1. The birth of the ASEAN ECONOMIC
COMUNTY (AEC).
We are all well aware that the
ASEAN ECONOMIC COMUNTY (AEC) has been
ratified by all ASEAN countries. This is because it is
realized that it is true that economic integration in
ASEAN is really needed in a real (meaningful) way .
To accelerate economic integration, the
ASEAN Charter was prepared which is used as a
legal umbrella to serve as a basis of commitment to
enhance and encourage cooperation among
participating countries in the Southeast Asian region.
The ASEAN Charter began with the launch of
the Vientiane Action Program (VAP) at a meeting at
the 10th ASEAN Summit in Vientiane, Laos in 2004.
The 12th AAN SEAN Summit was held in Cebu , the
Philippines in 2007 by giving birth to the High Level
Task Force (HLTF) on the ASEAN Charter in charge
of formulating the ASEAN charter text by taking into
account the recommendations of the Eminent Person
Group (EPG) on the ASEAN Charter.[1]
In August 2006 the ASEAN Economic
Ministers made an agreement at a meeting in Kuala
Lumpur, Malaysia to develop the ASEAN Economic
Comunity Blueprint , and it was signed on 20
November 2007 .
In the blue print, which is a guideline for
members, there are four pillars[2] :
1. ASEAN as a single market and based on single
production supported by elements of free flow of
goods, services, investment, educated labor and
freer capital flows.
2. ASEAN as a region with high economic
competitiveness, with elements of competition
rules, consumer protection, intellectual property
rights, infrastructure development, taxation and e-
commerce.
3. ASEAN as a region with equitable economic
development with elements of small and medium
business development, and ASEAN integration
initiatives for CMLV countries (Cambodia,
Myanmar, Laos and Vietnam).
4. ASEAN as a region that is fully integrated with the
global economy with elements of a coherent
approach to economic relations outside the region,
and increasing participation in global production
networks.
SETTLEMENT OF DISPUTES INTELLECTUAL PROPERTY RIGHTS
IN THE ASEAN ECONOMIC COMMUNITY SCHEME
Djamal
Lecturer at the Faculty of Law, University Katholik Parahyangan
email: djamalthalib@yahoo.com
Received : 15 February 2018 accepted : 22 April 2018
Joining the ASEAN Economic Community is a necessity for Indonesia. That is because, as part of the
international community, association in the international world is an inevitable part so as not to be isolated.
One need in the international arena it is the business activities to cover the needs of each party that is
mutually beneficial . Whereas the basic principle of business is mutual benefit and to ensure this certainly
requires the agreement of the parties concerned.
The ASEAN Economic Community also regulates Intellectual Property so the discussion in this paper
is limited to this.
Not infrequently, no matter how great the agreement is made, over time it is very possible to cause
disagreement and further lead to friction and lead to conflict (dispute) between these business actors, so that
efforts are needed to resolve the dispute which is expected to have predictability both in terms of cost and
time , because Intellectual Property is closely related to the time of protection of their rights.
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Of the four pillars, the essence of the topic of
discussion within the framework of the AEC or MEA
can be drawn not only on economics, but also on other
fields such as security, social culture and so on.
According to the agenda on " NATIONAL
SEMINAR AND CONFERENCE OF
ASSOCIATES INTELLECTUAL PROPERTY
RIGHTS LECTURER -VII at the Faculty of Law,
University of North Sumatra, Medan, with the theme
of IPR DEVELOPMENT IN THE ERA OF THE
ASEAN ECONOMIC COMMUNITY (MEA) , this
writing is directed at the development of
the Intellectual Property Rights as set forth in the
second pillar, but not to the substance of intellectual
property law but wanted to examine the activities of
the business / trade (which relates to the rights of
intellectual property) which made possible the
dispute , so that raises the question of how to solve
them .
In a business / trade activity , especially those
carried out by the private sector ( in general the
business activities are carried out by private , non-
governmental business actors ), the author is of the
opinion that it is impossible for the parties involved
can be separated from the agreements (agreements)
also do not it may also be able to be separated from
differences that can lead to disputes so that efforts
to resolve disputes are needed if that happens .
That in relation to the above, I want to share
my thoughts and experiences not in the realm of the
substance of the law is the law of Intellectual
Intellectual or legal agreement, as can be ascertained
in this forum have a lot to convey, but the author
wants to convey ideas about how to look for law
formilnya to complete a dispute or in law
enforcement.
2. Rights of Intellectual Property (IPR) which is
regulated in the law in Indonesia and
mediation.
D ith the ratification of the World Trade
Organization (WTO) that it contains agreement on
Trade Related Aspects of Intellectual Property
Right's (TRIPs), and se has also enacted in Indonesia
me go through Law No. 7 of 1994 on Ratification of
the Agreement Establishing the World Trade
Organization (Approval for the Establishment of the
World Trade Organization) on November 2, 1994.
This has the consequence of requiring participating
countries to adapt the legal system to the legal system
determined by the WTO / TRIPs .
Of several standards such , these include the
dispute settlement procedure of H KI should not be
prolonged -larut as it relates to the period of
administration of intellectual property rights. The
adjustment referred to in the agreement have been
made by the Indonesian government with the
enactment of several provisions relating to H KI, such
as:
- Protection of Plant Varieties Act No.29 of 2000.
- Trade Secrets Act No.30 of 2000.
- Industrial Design Act No.31 of 2000.
- Layout Design Integrated Circuits
Act No. No.32 of 2000
- Trademarks Act No15 Year 2001.
- Copyright Act No.28 of 2014.
- Patents. Act No. 13 of 2016.
As we all know that in the framework of law
enforcement, the principle of
territory (jurisdiction) applies , where the validity of
the law is limited by national boundaries. ASEAN
itself apart from every country member that is
certainly the boundaries of territory ( jurisdiction ) ,
also of course have siste m law each different from
one another. For example, in Indonesia, which
has long studied law originating from the Netherlands
as a consequence of colonialism rooted in Roman law,
it would be different from the legal system studied by
Singapore or Malaysia, which was colonized by the
British, which was rooted in common law .
Therefore the question arises how to finish the
event of a dispute between the parties that are doing
business and trading activities especially in
matters related to H KI who is a
businessman and from countries that have different
legal systems?
B eracara in Indonesia has arranged court
competence both in absolute and relative
competence. Specifically, the
proceedings regarding IPR have been regulated in
the State Court of Justice / Law, namely :
1. Law No.29 of 2000 concerning Protection of Plant
Varieties has been regulated in CHAPTER IX
regarding RIGHTS (filing a lawsuit) starting with
Article 66 to Article 69 plus CHAPTER X
concerning INVESTIGATIONS, followed by
CHAPTER XI concerning CRIMINAL
PROVISIONS. Which in essence was carried out
to the District Court.
2. Law No.30 of 2000 concerning Trade Secrets has
been regulated starting with CHAPTER VI
concerning DISPUTE SETTLEMENT up to
CHAPTER IX concerning CRIMINAL
PROVISIONS also conducted at the District
Court, although the possibility of dispute
resolution through arbitration or alternative dispute
resolution is not closed.
3. Law No. 31 of 2000 concerning Industrial
Design has been regulated
beginning in CHAPTER VIII concerning
Djamal : Settlement of Disputes Intellectual Property Rights 47
DISPUTE SETTLEMENT up to CHAPTER XI
concerning CRIMINAL PROVISIONS, however,
for resolving disputes on Industrial Design carried
out in the Commercial Court , although the
possibility of dispute resolution through arbitration
or alternative settlement is not closed settlement.
4. Law No.32 of 2000 concerning Layout Design of
Integrated Circuits has been regulated in Chapter
VII concerning DISPUTE SETTLEMENT up to
CHAPTER IX concerning CRIMINAL
PROVISIONS, however, for resolving disputes
regarding the Layout Design of Integrated Circuits
this is also carried out in the Commercial Court,
even though it is also not closed possibility of
dispute resolution through arbitration or alternative
dispute resolution (ex Article 39).
5. Law No15 of 2001 on Marks has arranged
mu lai in Chapter XI on DISPUTE
SETTLEMENT to Chapter XIV of PENAL, but
for a settlement dispute about Brand is done in the
Commercial Court, also not closed the possibility
of settling disputes through arbitration or
alternative dispute resolution ( ex Article 84).
6. Law No.28 of 2014 concerning Copyright has
been regulated beginning in CHAPTER XIV
concerning DISPUTE SETTLEMENT up to
CHAPTER XVII concerning CRIMINAL
PROVISIONS, however, for resolving disputes
concerning these Marks, it is conducted in the
Commercial Court, nor is the possibility of dispute
resolution through arbitration or alternative
settlement solutions. dispute (ex Article 95).
7. Law No. 13 of 2016 concerning Patents is
regulated in CHAPTER XIII concerning
DISPUTE RESOLUTION up to CHAPTER XVII
concerning CRIMINAL PROVISIONS, even
though it is possible to resolve disputes through
arbitration or alternative dispute resolution (ex
Article 153)
It can be concluded that to resolve disputes
concerning Indonesian IPR, there are two courts have
the competence, the court 's Affairs and the Court
of Commerce in addition to the efforts disputes
resolution by Alternative Dispute Resolution
(ADR) or arbitration .
B. The authority of the Courts in Indonesia and
the procedural law used
Regarding the authority of the Court, it has
been regulated in Law Number 37 of 2004 Concerning
Bankruptcy and Delaying Obligations of Debt
Payment, as stated in Article 300 which reads:
(1) The court as referred to in this Law, besides
examining and deciding
the request for bankruptcy statements and the
postponement of debt payment obligations, is
also authorized examine and decide on other
cases in the field of commerce the determination
of which is carried out by law.
(2) Establishment of the Court as referred to in
paragraph (1) shall be carried out in stages with
a Presidential Decree, taking into account the
needs and readiness of the necessary
resources .
In the p of origin is not expressly stated that for
menyelesai right disputes regarding the Rights
of Intellectual Property is the competence of the
Commercial Court whose positions are in the public
courts , but expressly states in Article 1 point to 7 that
the Court is meant here is the Court
of Commerce . However, the Commercial Court not
only resolve disputes on Bankruptcy and Suspension
of Payment ; it is authorized to examine and decide
cases as well as in the field of commerce and
ultimately born law that specifically regulates the
Rights of Intellectual Property of the.
Unlike the District Courts
that exist in almost every City or District, the
Commercial Court , there are only 5 (five)
pieces, namely in:
a. central Jakarta district court
b. Medan District Court
c. Semarang District Court
d. Surabaya District Court, and
e. Makassar District Court
Article 299 of Law No. 37 of 2004 on
Bankruptcy and Suspension of Payment set
of procedural law (procedural law) used in P trials
were Niaga namely the Civil Procedure Code , which
has been used in Indonesia to resolve the dispute to
the extent not otherwise provided by enactment invite
this .
The author uses the term Civil Procedure
Law which has been used in Indonesia , because in
fact Indonesia does not yet have a specific law
concerning court proceedings (for settlement of civil
cases) other than for proceedings in court (to settle
criminal cases). However, the procedural law (to
resolve civil cases) that has been used is the civil
procedural law from the Netherlands that is what we
often call the Herziene Indlansch
Reglement ( HIR)[3] for p Ulau Java and
Madura .[4] S edangkan for proceedings outside Java
and Madura used Reglement
buitengewesten (Rbg) . [5]
For civil procedural law, which we often refer
to as HIR, is regulated in Chapter IX concerning the
Judgment of Civil Cases examined by the District
Court, as follows:
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1) The first part, concerning the examination of cases
in a trial is regulated in Article 115 through Article
161.
2) The second part, regarding the evidence regulated
in Article 162 to Article 177.
3) The third part, regarding deliberations and
decisions, is regulated in Article 178 to Article
187.
4) The fourth part, regarding the appeal is
regulated in Article 188 to Article 194.
5) The fifth part, about carrying out the decision
regulated in article 195 to Article 224.
6) Part six, concerning several matters which become
special cases are regulated in Article 225 through
Article 236.
7) The seventh part, regarding the case permit
without the cost of the case ( Prodeo )
regulated in Article 237 to Article 245.
In addition to the provisions in Chapter IX
(Article 115 to Article 245 HIR) as mentioned above,
there are also rules about h ukum a way p erdata and
criminal in Chapter XV (Article 3 72 to Article 395
HIR), namely article concerning the Civil Procedure
Law as regulated in Article 372, Article 373, Article
374, Article 379, Article 380, Article 381, Article 388,
Article 390, Article 391, Article 392, and Article 393
HIR.
Furthermore, in fact, the source of civil
procedural law in Indonesia besides the two
regulations above there are also still others such as:
a. Rv (Reglement op de Burgerlijke
Rechtsvordering) , commonly referred to as the
Civil Procedure Law Regulations for Europeans
( Staatsblaad 1847 Number 52
and Staatsblaad 1849 Number 63).[6]
b. RO (Reglement op de Rechterlijke Organisatie in
Het Beleid der Justitie in Indonesia) which is
commonly called the Regulation on Judicial
Organizations ( Staatsblaad 1847 Number 23) is
also one of the sources of Civil Procedure Law in
judicial practice in Indonesia.
c. Codified law
There are 2 (two) codified laws that also regulate
the Civil Procedure Code, namely the Civil Code
(Civil Code) and the Commercial Code
(KUHD). The rules regarding Civil Procedure Law
contained in the Civil Code are regulated in Books
I and IV, specifically Article 1865 to Article 1993.
While in the Commercial Law (KUHD) Book
( Staatsblaad 1847 number 23) are listed in Article
7, Article 8, Article 9, Article 22, Article 23,
Article 32, Article 255, Article 258, Article 272,
Article 273, Article 274, and Article 275.
d. Laws that have not yet been codified.
Various laws that have not been codified also
govern the Civil Procedure Law, including:
1. Bankruptcy Regulations ( Staatsblaad 1905
number 217, and Staatsblaad 1906 number
348). What has been amended by the issuance
of Law Number 4 of 1998 concerning
Bankruptcy and now is amended again by Law
Number 37 of 2004 concerning Bankruptcy
and Suspension of Debt Payment
Obligations.
2. Law Number 20 of 1947 concerning Appeals
for Java and Madura and Articles 199 through
205 RBg for outside Java and Madura. Now
the arrangement is contained in Law Number 8
of 2004 concerning Amendment to Law
Number 2 of 1986 concerning General
Judiciary.
3. Law Number 14 of 1970 (State Gazette
Number 74) concerning the Principal
Provisions of Judicial Power as has been
amended several times and is now replaced
by Law Number 4 of 2004 concerning Judicial
Power.
4. Law Number 1 of 1974 (State Gazette Number
1) concerning Marriage and Government
Regulation Number 9 of 1975 (Supplement to
State Gazette Number 3050), Government
Regulation Number 10 of 1983, and
Government Regulation Number 45 of 1990
concerning Implementation of Law Number 1
of 1974 which regulates, among others, about
the granting of a marriage license, marriage
prevention, divorce, marriage cancellation, and
others.
5. Law Number 14 of 1985 (State Gazette
Number 73) concerning the Supreme Court
which revokes Law Number 13 of 1965
concerning Courts in the General Courts and
Supreme Courts as long as it regulates the
composition of the Supreme Court, Supreme
Court Power, Procedures for the Supreme
Court, including a cassation examination, an
examination of the authority to adjudicate a
dispute, and a review. Law Number 14 of 1985
has also been amended and is now updated
with Law Number 5 of 2004 concerning
Supreme Court.
6. Law Number 2 of 1986 (State Gazette Number
20) concerning General Judiciary which was
amended by Law Number 8 of 2004
concerning Amendment to Law Number 2 of
1986 concerning General Judiciary, which
regulates the composition and powers of the
court in the General Court .
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7. Law Number 7 of 1989 (State Gazette of 1989
Number 49, Supplement to State Gazette
Number 3400) concerning Religious Courts
which enforce HIR, specifically regulated in
Chapter VIII Article 107 paragraph (2).
8. Law Number 5 of 1986 (State Gazette Number
77) concerning State Administrative Court
whose application is carried out no later than
five years after promulgation, precisely
December 29, 1986. Now it has been amended
by Law Number 9 of 2004 concerning
Amendments to Law Law Number 5 of 1986
concerning State Administrative Court.
9. Law Number 24 of 2003 concerning the
Constitutional Court.
e. Jurisprudence
The definition of Jurisprudence according
to Fockema Andrea's dictionary is a systematic
collection of decisions of the Supreme Court and
other court decisions followed by other judges in
making decisions in the same case.
f. International Agreement
One source of Civil Procedure Law is International
Treaties. For example, a bilateral agreement
between the Republic of Indonesia and the
Kingdom of Thailand (Presidential Decree
Number 6 of 1978) concerning an agreement
between the two countries to submit court
documents and obtain evidence in civil and
commercial cases.
g. Doctrine
Doctrine is science that can be used as a source by
judges to explore Civil Procedure Law. Unlike
other Civil Procedure Law sources, the doctrine
itself is not a rule of law so it is not binding. The
authority of science because it is supported by its
followers and is objective from the science itself,
so that the judge's decision also has an objective
value.
As well as doctrines, instructions, and
circulars are not laws, but rather as a source of
exploring the law. That is, it is not as a place to find
law, but only as a place to explore the law. Judges can
also use Civil Procedure Law institutions listed in an
instruction or circular, as long as it is their own
creation without referring to the instructions or
circular concerned.[7]
C. Judicial authority and procedural law are
used by countries that adhere to laws that are
rooted in the common law .
1. A Brief History of the Common Law System[8]
Besides being known as the common
law system , it is often also called the Anglo
Saxon legal system or the Anglo American legal
system. Because there are several terms, while those
discussed in this case are about the legal system, then
later in this paper one term will be used namely
the common law system which will later provide an
overview and recognize the common law system .
The common law system cannot be separated
from the history of English law, even though it has a
relatively different nuance. Historically, the judges in
this system based their decisions more to appease the
atmosphere and not to establish a basis of morality in
the social order, because it rests on the authority of the
king. It is possible for the king's authority to intervene
in the common law system , when the peace of the
kingdom is disrupted.
The growth of the common law system began
in 1066, known as the Norman Conquest . The period
before the Norman Conquest was called the Anglo
Saxon period , while the period after the Norman
Conquest was called the Common Law period in
which William I claimed that he was the owner of
every inch of land in England. In connection with this
claim, King William I distributed land in England to
the nobles and parties who were considered
meritorious to him, but his ownership still remained
with the king. The next period is
the Equity period (1485-1832), then the last period is
called the modern period which lasted from the 19th
(nineteen) century to the present.
The development of common law is based on
the feudal system. In medieval times, land was a
problem owned and controlled by landlords and
governments in all parts of Western Europe. With the
feudal system of land tenants at the time
of Norman k ings make the administration efficient,
although the situation deteriorated. Under Henry I
(1100-1135) and Henry II (1154-1189), a common
legal system was implemented throughout the
country. Judges are sent all over the country to settle
disputes on behalf of the king. Gradually the traveling
judges were expanded in jurisdiction.[9]
2. Court Organization
As generally a state is in the form of a
kingdom, the king holds all power accompanied by
a curia regis (King's Grand Council) which is a
judicial institution that hears important and special
matters but is not included in cases that endanger the
existence kingdom. In its development, curia
regis came to be known as The Court of
Westminster, which consisted of 3 (three) courts,
namely the Court of Exchequer (Scaccarium), the
Court of Common Pleas (Communia
Placita), and King's Bench (Bench Coram Rege) .
English law consists of 2 (two) complementary
matters:
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a. The common law, which consists of ancient
customs, court rulings and the role of legislation
and the like, was made based on customs
throughout England and Wales after the Norman
Conquest (1066).
b. Equity, which consists of principles that were born
by the Court of Justice before 1873, and are
expected to be in the form of additions derived
from habits in the form of rights and new legal
remedies, and soften habits that are too rigid and
inflexible.[10]
The justice system in the UK is structured in
the form of a pyramid in which the House of Lords is
the top of the court, the Supreme Court of Judicature ,
and oversees the Court of Appeal, the High
Court and the Crown Court, and then further
supervises civil courts and criminal courts (the county
courts and magistrates 'court). The composition of
this judicial organization was initially based on part of
the Judicial Act 1873, the legislation that was born
later, and then there was a massive reform with the
birth of the Administration of Justice Act 1970 and
the Court Act 1971.
In the Middle Ages (before 1873) the House of
Lords had the authority as the highest court of appeal
that still respected the decision of the Court of King's
Bench which also had the same authority in civil and
criminal cases. The decision of the House of Lords is
an absolute and final decision over all courts in all
regions of England.
In England and Wales, for civil disputes the
resolution is carried out in the High Court or County
Court , this is regulated in the Judicial Act 1873, while
for the appeal resolution efforts are carried out in
the Supreme Court , based on the Supreme Court
Act 1981. What distinguishes disputes in the County
Court with disputes at the High Court is for small and
minor disputes in the sense that the nominal value of
the object of the dispute is limited (see the County
Courts Act 1959 which is the principle statute )
resolved at the County Court , while large and
relatively severe disputes in meaning for the nominal
value that is the object of the dispute is unlimited, the
resolution is carried out in the High Court . In addition
to the two courts mentioned above, civil disputes are
also possible to be held in the Queen's Bench
Division which is also part of the Supreme Court . It's
just that disputes in the Queen's Bench
Division generally resolve criminal cases, but he also
resolves several civil cases.[11]
The organizational structure of the High
Court consists of 3 (three) divisions:
a. The Chancery Division ( Chancery Division ), con
sists of Lord Chancellor, and Vice-Chancellor ,
where one acts as the leader and the other acts as
the vice chairman of the division, and
several (junior) member judges, as judges
seconded to this division. This division generally
handles criminal cases, but also handles several
civil cases such as dealing with sales, exchange or
division of land or increasing land prices, closing
or paying off mortgages, implementing responsible
positions, administering inherited lands,
bankruptcy, alliances (company), in addition to
repairs, cancellation of deeds or written
documents, ratification of business documents
such as patents, trademarks, industrial designs,
copyrights, trusteeship agreements of the assets of
the person in safeguard, the company, including
taxation, and several things others under Lord
Chanselor's previous general rule under section 56
(1) (c) of the Judicature Act 1925;
b. The Queen's Bench Division ( Queen's
Bench Division ), consists of Lord Chief Justice ,
as the head of the division, and
several (junior) member judges, as judges
seconded to this division. This division is more
heterogeneous in authority. First he inherited the
provisions of the old common
law courts from Queen's Bench, Common
Pleas at Westminster ; and
c. Family Division ( Family devision ), consisting of
the Chairman and some judges (junior) members,
as the judge assigned to this division. As the name
implies, this division has the authority to handle
various matters and the causes related to family
welfare and status, various matters related to
marriage, such as marriage petitions or marriage
cancellations, guardianship, adoption.[12]
3. Legal Resources
Legal sources in the UK SB Marsh and J.
Soulsby elaborate as follows:
a. Legislation, which is a collection of regulations,
which are usually enacted or already enacted.
Judges do not have the power to declare a law as
invalid or reject it, but the judges have the
authority to judge that the law is "inappropriate" or
" unconstitutional " .
b. Delegated legislation.
c. Precedent , the doctrine of binding precedent is a
special feature of court power based on
the Common Law , that is teaching based on the
general principle that once a court declares the
legal position of a stated condition, the same
decision will be given to a future case, based on
the incident -Genesis material l the same .
d. Judges and laws. Once a higher court has ruled
that the words of a law apply in a certain way to a
series of events, this decision will form
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a precedent to be followed if the same problem
arises in a future case.
e. Other sources of law, the European Community
Law, which are based on the European
Communities Act 1972, have been incorporated
into English law, which
includes treaties, legislation, and judicial
decisions . In addition, customs (custom), books by
the author (author of the book) law. [14]
4. Procedure at court proceedings
Civil disputes in courts in the United Kingdom
were preceded by writ ,[15] (which in free translation
can be interpreted as a basis for vocation, basis for
motion, or petition). In general, proceedings
at Queen's Bench Division began with writ. Each
claim filed by the Plaintiff (plaintiff) begins with the
submission of the writ containing the claim of the
Plaintiff. Writ was issued by Lord Chancellor on
behalf of the king and addressed to the Defendant to
appear before the court. In connection with a case
process submitted by the Plaintiff. And if the
Plaintiff's claim is not accompanied by writ , then
there will be no legal remedy.[16] Writ can be
obtained at the Writ Department of the Central Office
of the High Court in London.
Next, the Plaintiff sends a copy of the writ to
each Defendant, if necessary the Plaintiff must show
the original. A copy of the writ is sent directly to the
Principal Defendant in a closed condition and sealed
by the court via first class post (possibly in Indonesia
registered mail) to the last known address of the
Defendant domiciled. And if the Defendant intends to
defend or serve the Plaintiff's claim, within 14
(fourteen) days the Defendant submits a memorandum
of appearance containing the intention to face the
Plaintiff's claim to the court that has published
the writ . However, if the Defendant does not give
opposition to the Plaintiff, the Plaintiff has the right to
enter the end of the trial to claim the claim stated in
the writ submitted as the basis for the Plaintiff's claim.
S ince 1292 has recorded the most important
decisions made by the high courts of Westminster and
has been kept in the Year Books. Since the seventeenth
century Law Reports have also been printed and
published.
Developments in the field of economics and
trade have also resulted in the emergence of new
forms of disputes in order to anticipate the rigidity and
narrow nature of the common law about
the writ procedure . To anticipate this, a new court
was formed named Court of Chancery which also
gave a new procedure. Chancellor on behalf of the
king based on equity, namely justice and equality
without regard to and taking into account the rules that
have become common law procedures applying
written procedural law that is influenced by church
law, and deciding cases according to principles often
derived from Roman law.
The equity can in part be seen as a complement
and in part as a common law correction tool , and
thus this equity for example is applied:
a. when the common law shows empty gaps, for
example if there is no writ for a particular case,
which also does not meet the needs of social life;
b. if the remedy provided by the common law (usually
compensation) is not satisfactory;
c. when the common law court in trying people who
are respected in the community, give an unfair
decision; and
d. when the common law court is not authorized to try
for example against foreign traders.
5. Execution of Decisions (Civil)
After the judge makes the decision, if the
Defendant is defeated, it is required for him to
implement the sound of the decision. If the decision of
the Defendant is ordered to pay compensation to the
Plaintiff, what if the Defendant is still unwilling or
even refuses to make the payment. Similarly, if the
Defendant neglected to carry out the decision or order
to return the land or goods to the Plaintiff?
Against decisions that require to pay a sum of
money (compensation), for example:
a. The Plaintiff can obtain an executorial order (writ
of fieri facias), which instructs the police (sheriff)
to confiscate all Defendant's belongings if
necessary to sell them to be paid to the Plaintiff
outside the process;
b. The Plaintiff may submit an application to the
court to obtain a charging order regarding land
owned by the Defendant or shares held by the
Plaintiff in a company. If still not paid, the Plaintiff
can finally obtain land or shares to sell, and obtain
a replacement from the proceeds of the sale;
c. The court can give a garnishee order that the
money borrowed by the Defendant must be paid
directly to the Plaintiff;
d. The court has the authority to appoint a recipient
who, if the Defendant has assets, can receive
income such as rent, and use it for payment to the
Plaintiff;
e. If the Plaintiff requests with a warrant of
seizure (writ of sequestration) , in fact the court
can supervise all Defendant's assets, and revoke his
right to take care until the Plaintiff has finished
being paid. This is sometimes advantageous if the
Defendant is a small company; or
f. In addition to the ways of implementing the
decision above, the decision of the High Court can
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also be carried out through the District Court. From
this can be obtained several advantages. Not
infrequently the District Court (County Court) can
order payments to the convicted person in
installments which is often a very practical way to
collect money from someone.
With respect to decisions that do not constitute
payment of money, for example if the Defendant fails
to comply with a decision in the form of an order from
the court to stop doing something, then the Defendant
disparages / denounced the court and the court at the
request of the Plaintiff can punish the Defendant, by:
a. with an order for defiance (order for committal) if
the Defendant still refuses to fulfill it, on this basis
the Defendant may be imprisoned; and / or
b. with a temporary seizure warrant.
A warrant to hand over land to the Plaintiff can
be carried out with a writ of possession and writ to
deliver goods with a writ of delivery or specific
delivery . In each of these ways the police (sheriff)
were ordered to confiscate property and hand it over to
the Plaintiff. Submission can sometimes be requested
with the threat of defiance or temporary confiscation
as described earlier.[17]
Having an understanding of the differences
(although not exhaustive due to the limited space of
writing in this paper) between the Indonesian legal
system rooted in Roman law and the legal system in
other ASEAN members, it becomes logical to
ask what legal mechanism will be used to resolve in
the event of IPR disputes. in the ASEAN economic
community. This is important, because the
effectiveness of the law to provide certainty
in investment relationships must have Reasonable
predictions , if it is not guaranteed, for business people
it will cause high costs.
Before answering that question, it helps us to
understand the possibility of disputes that occur ,
whether the dispute is the state ( M Bucket States ) ,
or private ( private business actors).
D i in the ASEAN PIAGAM[18] regarding the
dispute resolution only stresses the peaceful
means (Article 2, paragraph 2 d) , the thought is of
course because of the assumption will be
more profitable for the parties to the
dispute b a h kan also because of the assumption of
dispute resolution such will have implications positive
for security stability in the region.
Further it is emphasized in ARTICLE 22
(GENERAL PRINCIPLES) which reads:
1. Member States shall endeavor to amicably resolve
all disputes in a timely manner through dialogue,
consultation and negotiation.
2. ASEAN shall maintain and establish dispute
resolution mechanisms in all fields of ASEAN
cooperation.
In the ASEAN PIAGAM it is understood that
the author is more focused on disputes between
members (the State), no method of resolving disputes
between private parties ( private business actors ) is
not found . Even included in Article 23 (ASEAN
PIAGAM), it is stated that Member States that are
parties to the dispute can use good offices ,
conciliation or mediation. There are no arrangements
for dispute resolution between private (private
business actors) . Then, if so, if there is a dispute
between the private sector ( private business actors) ,
can mutatis mutandis use the mechanism mentioned
above? If mutatis mutandis the mechanism can be
used, who can act as good offices, conciliators and
mediators or arbitration ? The next question is what
procedural law will be used? And who has the
authority (authority) to execute it if one party does not
want to carry out the contents of the decision of good
services (good offices), conciliator and mediator?
Article 24 of the ASEAN PIAGAM reads:
1. Disputes relating to certain ASEAN instruments
must be resolved through the mechanisms and
procedures as stipulated in the said
instrument.
2. Disputes not related to the interpretation or
application of each ASEAN instrument must be
settled amicably in accordance with the Treaty of
Friendship and Cooperation in Southeast Asia and
the rules of its implementation.
3. If specifically not stated otherwise, disputes
relating to the interpretation or application of
ASEAN economic agreements must be settled in
accordance with the ASEAN Protocol
on Enhanced Dispute Settlement
Mechanism .
To monitor the compliance of the
parties (member of state) that after the decision is
made , the Secretariat Jendera l ASEAN, assisted by
the Secretariat or any entity other designated ASEAN,
shall monitor compliance with the
findings, recommendations, or decisions resulting
through the dispute resolution mechanism submitted
to the ASEAN Summit and the parties affected by
non-compliance can submit it at the ASEAN Summit
to get a decision.
Of the mechanism established within the
framework of efforts to settle the dispute according to
the Charter of ASEAN, the author argues that such an
arrangement is not binding on the parties outside the
country members , in this case the private
businesses (private) , because the logic CHARTER
ASEAN are made by the member countries of bind
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only to member countries of the . But if supposing
event of a dispute between the businesses of
private (private), whether the investor (actors
need a private sector) are able to use the mechanism as
set out in the ASEAN Charter.
Effectively private businesses (private) can
also use a mechanism similar as set out in the Charter
of ASEAN, which is often called Alternative Dispute
Resolution (ADR) d a n also arbitration for the
settlement of disputes by the way stated in the
contract when the private business
actors (private) will hold their business activities . It's
just that the next mechanism needs to be considered,
namely if one party does not voluntarily want to
implement the sound of his decision.
Indonesia also has a law on dispute
resolution mechanisms as stipulated in Law number
30 of 1999 concerning Arbitration and Alternative
Dispute Resolution. In this law several terminologies
are used in order to resolve disputes, namely:
- Arbitration is a way to settle a civil dispute outside
the general court based on an arbitration agreement
made in writing by the parties to the
dispute.
- Arbitration Institution is the body chosen by the
parties to the dispute to give decisions regarding
certain disputes; the agency may also provide
binding opinions regarding a particular legal
relationship in the event that a dispute has not
arisen.
- Alternative Dispute Resolution is a dispute
resolution agency or dissent through a procedure
agreed by the parties, namely settlement outside
the court by means of consultation, negotiation,
mediation, conciliation, or expert judgment.
Basically the terminology in the international
world is not a foreign terminology, it's just that the
mention may be different, such as Alternative Dispute
Resolution for Indonesia , in English
called Alternative Dispute Resolution (ADR). So that
the opinion of the author in the event of a dispute, the
efforts pen slogans e Saian this ( in the framework of
ASEAN cooperation ) may be used by private
businesses (private) conducting business activities.
Where such settlement can be reached by pouring into
a business agreement that has been made and in order
to have the legal force to bind the decision it is
necessary to file a ratification in court.
Furthermore, we know that efforts to resolve
disputes can be done through arbitration and will get a
final and binding decision of the parties (final and
binding) , after obtaining authorization from the Court
as well as (although slightly different) in the effort to
resolve disputes through mediation,
conciliation (within the framework of Alternative
Dispute Resolution) can be made final and binding
on the parties after the decision has been registered in
order to obtain a court endorsement .
Such efforts is desperately needed by private
businesses (private), especially in the context of the
settlement of issues related to the rights of intellectual
property protection that has a limited period, so that
the settlement of protracted is not expected.
To be able to serve as an example here I
founded number of institutions that hold activities as
a mediator or arbitrator in order to provide alternative
dispute resolution (mediation) or arbitrator in order to
find the settlement of disputes between private
businesses ( private ) , including:[19]
a. The WIPO Arbitration and Mediation Center ,
based in Singapore.
b. The Intellectual Property Rights Arbitration and
Mediation Agency ( BAM Intellectual Property
Rights - BAM HKI) .
In this case the author believes that in the
future, within the framework of economic integration
the ASEAN ECONOMIC COMMUNITY (MEA)
efforts to resolve such disputes are urgently
needed. What draws the attention of the writer here is
why there are not many settlement efforts like this,
even though WIPO, which is based in Geneva
(Switzerland) and in Singapore, is taking part in the
effort to settle disputes outside the court. As
an academic community in this regard Association of
Teachers of Intellectual Property Rights at least have a
base of knowledge on the Rights of Intellectual
Property should participate take of part in order to
help people resolve disputes that occur?
It is not an impossible thing for IPR instructors
whose memorandum of material competence is
undoubtedly competent in the field of Intellectual
Property even though it may be necessary to provide
additional knowledge of their dating techniques in
order to act as Arbitrators, Conciliators or Mediators
with the aim of helping the people who need them.
D. CONCLUSION
1. Economic integration in ASEAN is a reality that
occurs in the region, so its existence is really
needed in a meaningful (meaningful)
way . Because ASEAN is a single market
and will make freer capital flows with high
economic competitiveness, with competition
regulations, consumer protection, intellectual
property rights, infrastructure development,
taxation and e-com merse to later be used
as elements of a coherent approach in economic
relations outside the region, and increasing
participation in global production networks.
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2. In a business activity / trade, whether it is done
by the government, government officials or
carried out by private businesses ( private ) , the
author argues that it is not possible for the parties
involved can be detached from the agreements
(agreements) , nor may also be separated from
differences that can cause disputes so
that instruments / efforts to resolve disputes are
needed if they occur.
3. For resolving disputes between member states
has been set in the ASEAN Charter, but it delum
set when the dispute occurs between private
businesses (private) .
E. RECOMMENDATION
1. In the arena of international relations,
particularly in the realm of economic integration,
at least in the region is a necessity, so it must be
responded positively by given notes to prepare
carefully.
2. Because ASEAN ECONOMIC
COMUNTY (AEC) or the ASEAN Economic
Community (AEC) has been ratified by the
Indonesian government, it is necessary to be
prepared instrument-instrument law governing
the procedures for the settlement of disputes in
particular that occurs between private
agents (private) in the ASEAN region.
3. There should also be prepared infrastructure to
establish institutions of Alternative Dispute
Resolution and Arbitration, which
specially disputes resolution in the field of
IPR which can be taken from IPR teachers in
various universities after attending a special
education-education that was organized for it.
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